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REVI EWof a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. This case conmes before us upon
three petitions for review of a court of appeals decision
reversing t he circuit court or der t hat affirnmed an

adm nistrative law judge (ALJ) decision allowing ABKA Limted

Partnership to proceed with a "dockom niunt project. 1 The court
of appeals concluded that the conversion of a marina to a
dockom nium form of ownership as proposed by ABKA and the Abbey
Har bor Condom nium Association violates the public trust
doctrine because it transfers ownership of public waters to
private i ndividual s.

12 W agree with the court of appeals that the ALJ erred
and that ABKA's conversion of its marina to a condom nium form
of ownership violated the public trust doctrine. However, we
determine that the reason ABKA violated the public trust

doctrine was because it attenpted to convey condom ni um property

contrary to Ws. Stat. 8 30.133 (1995-96),2 whi ch prohibits

1 sSee ABKA Ltd. P shi pv. DNR, 2001 W App 223, 247 Ws. 2d
793, 635 N W2d 168 (reversing an order of the GCrcuit Court for
Wal worth County, Mchael S. G bbs, Judge). The court of appeals
defined "dockom nium® as a "dockside community of privately
owned boats noored in slips that are purchased for year-round
living" or "[a] slip in such a comunity.” Id. 744.

2 \Wsconsin Stat . 8 30. 133 provi des:
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certain transfers of riparian rights. Accordingly, albeit wth
a different rationale, we affirmthe court of appeals.
I

13 Devel opnent of the Abbey Harbor marina began in 1962
after a permt was granted for the dredging of uplands and dry
marsh abutting Lake GCeneva. Specifically, the permt was "to
construct an enlargenent of Geneva Lake as described herein,
subject to the condition that the artificial waterway so
constructed shall be a public waterway." The permt also stated
that "a marina and boat-storage wll be developed in the
constructed wat erway. "

14 ABKA purchased the marinain 1973. Over tinme, and

after additional permts, the marina cane to include 407 boat

slips. These permts provided: "The Departnent may change or
revoke this permt if the project . . . becomes detrinental to
the public interest.”™ Until 1995, the slips were rented to the

publ i c on a seasonal basis.
15 In 1995, ABKA filed a condom niumdeclaration in order

to convert the marina into the condom nium form of ownership

Pr ohi bi tion agai nst conveyance of riparian
rights. (1) Beginning on April 9, 1994, no owner of
riparian |and that abuts a navigable water nay convey,
by easenent or by a simlar conveyance, any riparian
right in the land to another person, except for the
right to cross the land in order to have access to the
navi gable water. This right to cross the |and may not
include the right to place any structure or material
i n the navi gabl e wat er.

Al'l subsequent references to the Wsconsin Statutes are to
t he 1995-96 versi on unl ess ot herw se i ndi cat ed.
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under Ws. Stat. ch. 703. The declaration provided for the
creation of 407 units, with a unit defined as a four-by-five-by-
six- inch "lock box" to be located in the Harbor House. The
configuration was simlar to a set of small post-office boxes.
The unit definition in the declaration also provided that each
unit would include "as an appurtenance, standard riparian rights
of owners of waterfront real estate under Wsconsin Law, and the
use of an assigned boat slip <corresponding to the wunit
designation as a part of the common elenents of THE ABBEY HARBOR
CONDOM NI UM "

16 ABKA and the Departnment of Natural Resources (DNR)
agreed that ABKA would apply to the DNR for a permt authorizing
the conversion of the marina into condom nium property. The DNR
received an objection to the permt application, alleging that
the project violated Ws. Stat. ch. 30, the public trust
doctrine, and the Wsconsin Constitution. Thus, a contested
case hearing was held before an ALJ, pursuant to Ws. Stat. ch.
227.

7 In addition to ABKA and the DNR, a nunber of other
entities and persons were nmnade parties to the proceedings,
including the Wsconsin Realtors Association, Inc., and the
W sconsin Association of Lakes (WAL). The  Condoni ni um
Associ ati on becane a co-applicant.

18 ABKA maintained that the DNR had no jurisdiction to
regulate the conversion of its existing boat slips to a
condom ni um form of ownershi p. The ALJ di sagreed. Referring to
the language in previous permts, the ALJ determned that "the

5
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DNR has jurisdiction over this matter given the plain |anguage
in the permts ('The Departnent nmay change or revoke this permt
if the project obstructs navigation or becones detrinental to
the public interest."[])." Al so, relying on the DNR s
regul atory authority pursuant to ch. 30, the ALJ determ ned that
if all 407 boat slips were converted to private "dockom niuns,"”
the marina would exceed its reasonable use of the riparian
front age. In addition, the ALJ determned that the blanket
approval of such a conversion would be detrinental to the public
interest within the neaning of Ws. Stat. § 30.12.3 Accordingly,
the ALJ granted a permt, but required that 287 of the slips
remain as rentals. In reaching its decision, the ALJ observed
"[t]o sone degree the dockom nium concept involves a |[egal
fiction: that ABKA is selling the |ock-box condom nium units,
rather than the pier slips, for nearly $50, 000."

19 The circuit court affirmed the ALJ, but the court of
appeal s reversed. The court of appeals did not address the
guestion of DNR jurisdiction because it determ ned that ABKA had
wai ved the right to challenge jurisdiction by agreeing to apply

for a permt. In addressing the nerits of the case, the court

3 Wsconsin Stat. 8 30.12(2) provides in part:

PERMTS TO PLACE STRUCTURES OR DEPOSITS |IN
NAVI GABLE WATERS; GENERALLY. The departnent, upon
application and after proceeding in accordance with s.
30.02(3) and (4), may grant to any riparian owner a
permt to build or mintain for the owner's use a
structure otherw se prohibited under sub. (1), if the
structure . . . is not detri nent al to the public
i nterest.
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of appeals concluded that by permtting the conversion of the
marina to private dockom niunms as ABKA proposed, the DNR all owed
contr ol over navigable waters to be wvested in private
individuals in violation of the public trust doctrine.

110 The DNR, ABKA and the Condom ni um Association jointly
(hereinafter " ABKA") , and t he Realtors  Association al |
petitioned this court for review Several entities filed briefs

as ami ci curi ae.

[
11 Chapter 30 enbodies a system of regul ation of
Wsconsin's navigable waters pursuant to the public trust

doctri ne. Gllen v. City of Neenah, 219 Ws. 2d 806, 828, 580

N.W2d 628 (1998); Waukesha County v. Seitz, 140 Ws. 2d 111,

409 N.W2d 403 (C. App. 1987). Al though the public trust
doctrine originally existed to protect comrercial navigation, it
has been expansively interpreted to safeguard the public's use

of navigable waters for other purposes. R W Docks & Slips v.

State, 2001 W 73, Y19, 244 Ws. 2d 497, 628 N.w2d 781.4

12 Regulation and enforcenent of this public trust rests
with both the legislature and the DNR Borsellino v. DNR, 2000
W App 27, Y17, 232 Ws. 2d 430, 606 N.W2d 255 (Ct. App. 1999).
The legislature has delegated to the DNR broad authority to

regul ate under the public trust doctrine and to adm nister ch.

4 For a detailed discussion of the evolution of the public
trust doctrine, see Miench v. PSC 261 Ws. 492, 53 NW2d 514
(1952).
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30. See State v. Town of Linn, 205 Ws. 2d 426, 443-44, 556

N.W2d 394 (Ct. App. 1996).

13 Section 30.133, as a provision in ch. 30, is included
in the public trust doctrine and fornms part of the basis for the
DNR s jurisdiction over ABKA s proposed condom ni um project. It

provi des:

Prohi bition agai nst conveyance of riparian
rights. (1) Beginning on April 9, 1994, no owner of
riparian land that abuts a navigable water may convey,
by easenment or by a simlar conveyance, any riparian
right in the land to another person, except for the
right to cross the land in order to have access to, the
navi gabl e water. This right to cross the land may not
include the right to place any structure or materi al
in the navi gabl e water.

14 In addition to making other assertions, ABKA renews
its jurisdictional argunments 1in this court, contending that
neither 8 30.133 nor any other part of the public trust doctrine
as enbodied in ch. 30 confers jurisdiction on the DNR to
regul ate the change in ownership of its marina. Simlarly, the
Realtors Association contends that the DNR does not have
jurisdiction to "reopen" a valid permt under the public trust
doctrine based only on a change in ownership.

15 Accordingly, this case presents a prelimnary issue of
the DNR's jurisdiction to regulate ABKA's conversion of its
marina to a condom nium form of ownership. Whet her the DNR has
jurisdiction to regulate is a question of l|aw subject to

i ndependent appellate review. Rusk County Citizen Action G oup,

Inc. v. DNR 203 Ws. 2d 1, 6, 552 NNW2d 110 (Ct. App. 1996).

We determ ne that the DNR has jurisdiction.
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116 Contrary to what ABKA and the Realtors Association
assert, this case is not about whether the DNR had authority to
"reopen” a permt or whether ABKA had to seek a permt. These
assertions ignore the DNR s statutory authority to enforce the
public trust doctrine, the reality of the regulation process,
and the facts of this case.

117 Pursuant to Ws. Stat. 8 30.03(4), the DNR may bring
an enforcenent action when it learns of a "possible violation"
of the public trust doctrine. Specifically, 8 30.03(4)

provi des:

(a) If the departnent Ilearns of a possible
violation of the statutes relating to navigable waters
or a possible infringement of the public rights
relating to navigable waters, and the departnent
determines that the public interest may not be
adequately served by inposition of a penalty or
forfeiture, the departnment nay proceed as provided in
this paragraph, either in lieu of or in addition to
any other relief provided by [|aw. The departnent nmay
order a hearing under ch. 227 concerning the possible
violation or infringenent, and may request the hearing
exam ner to issue an order directing the responsible
parties to performor refrain from performng acts in
order to fully protect the interests of the public in
t he navi gabl e wat ers.

118 Thus, to summarize the inport of this statute for our

pur poses here: it provides that if the DNR "learns of a
possi bl e violation of the statutes relating to navigable
waters," it may pursue an enforcenent action "either in lieu of
or in addition to any other relief provided by [|aw " The DNR

may then request the ALJ to issue an order directing the
responsi ble parties to "perform or refrain from performng

acts." Essentially, under 8 30.03(4), the DNR has jurisdiction
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to pursue any "possible violation" of the public trust doctrine
as enbodied in ch. 30, and it nmay request broad injunctive-type
relief.

119 There were several possible violations of the public
trust doctrine, as is apparent from the issues addressed in the
ALJ's deci sion. ABKA's dockom nium project nay have been
exceeding its reasonable use of the State's navigable waters,
may have been detrinmental to the public interest as that concept
is used in ch. 30, or, as illustrated by the argunents before
the ALJ, nmay have run afoul of § 30.133. In addition, as the
ALJ determined, two of the permts that ABKA held specifically
recognized DNR s jurisdiction to change or revoke the permt "if
the project . . . becones detrinental to the public interest.”

120 The DNR explains in its brief that despite its
authority under 8 30.03(4), in reality it often will agree with
a party to proceed under the permt process: "Encour agi ng
persons to proceed wth the disputed activities and await
enforcenent actions risks inviting damage that cannot be undone
by after-the-fact renedi es.”

121 This apparently is what happened in this case. After
the DNR received information about ABKA's dockom nium project,
counsel for the DNR sent a letter to counsel for ABKA, the key

portions of which were as foll ows:

As you know, the Departnment received information
| ast week that boat slips at the Abbey Harbor adjacent
to Lake Geneva were being sold as "condom niums." |
di scussed this with you on Novenber 30, 1994, and
indicated that if "condom nium units" were defined in
such a way that they included public navigable waters

10
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this would be a violation of the public trust doctrine
and woul d be of concernto the Departnent.

| advised you by phone nessage on Decenber 5,
1994 that the Purchase Agreenent did not address our
concerns about the definition of the condom niumunits
that I had previously discussed with you and asked
that you provide to us the "condom nium plat and
condom ni um decl arati on. "

You supplied the Abby harbor Condoni ni um
Declaration . . . . Upon review of these naterials,
it is clear there are significant problens with this
condom ni um decl aration since it includes, as part of
the condominium wunits for which purchasers are
purportedto be given fee sinple title and control,
portions of the public navigable waters of the State
of W sconsi n.

W have referred this matter to the Attorney

CGeneral's office and . . . [t]heir initial reaction to
t hese docunents is consistent with our interpretation.
The State of Wsconsin wll, if necessary, initiate
action to stop the purported sale of public trust
waters to private individuals and to have any
transactions whi ch may have al r eady occurred
i nval i dat ed.

The Departnent wll also be reviewing the permts
whi ch have been issued for the marina structures in
this area. There are questions raised by these

transactions and proposed transactions relative to who
are "riparian owners or proprietors"™ who can continue
to maintain pier structures in this marina area.

(Enphasi s added.)
22 Pursuant to the DNR s request, ABKA nade changes in

its condom ni um decl arati on. Relying on the DNR s approval of

the declaration, ABKA continued with its project and agreed to

proceed with the permt process. However, the agreenent

t he

DNR provi ded: "Nothing in this agreenment limts

11

W th
t he
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authority of the admnistrative law judge to hear and decide
this matter on any legal basis presented at the hearing or by

any party or raised sua sponte by the adm nistrative | aw judge."

23 In the ensuing contested case hearing held according to
ch. 227, the DNR did not take the position that ABKA's
dockom nium project violated 830.133, but intervening parties
di d. The ALJ resolved the case by determning that ABKA had
exceeded its reasonable wuse of the water and that its
dockom nium project was detrinmental to the public interest.
However, consistent with the possible bases for a violation of
the public trust doctrine, the ALJ recognized that one of the
i ssues was " whether the Condom nium Declaration violates sec.
30. 133, Stats.™

124 What ABKA's and the Realtors Association's argunments
fail to recognize is that for the purposes of our determ nation of
DNR jurisdiction, it is of no consequence that ABKA proceeded
with the permt process under 8 30.12 or that the ALJ chose to
base its decision on one ground or another. The DNR' s
jurisdiction was triggered wunder 8§ 30.03(4) because ABKA's
conversion of its marina to a condomnium form of ownership

presented several possible violations of the public trust

doctri ne.

5 The dissent, like ABKA and the Realtors Association,
m sunderstands the jurisdictional guesti on, and therefore
m scharacterizes the jurisdictional issue as solely one of
"jurisdiction to require a new permt." D ssent at 9191. The
question is not solely whether the DNR has jurisdiction to
require a new permt, but whether its authority was triggered by

a possible violation of the public trust doctrine.

12
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25 The court of appeals, in contrast, concluded that ABKA
waived its right to challenge the DNR s jurisdiction by the act
of applying for a permt. W turn briefly to discuss the waiver
i ssue.

26 None of the parties, including the DNR, supports the
court of appeals decision on waiver. W agree with the parties
that the court of appeals decision as to waiver was incorrect.
"The jurisdiction of admnistrative agencies is always open for

judicial review" Kennedy v. DHSS, 199 Ws. 2d 442, 448, 544

N.W2d 917 (C. App. 1996) (citing Union Indem Co. v. Railroad

Conmin, 187 Ws. 528, 538, 205 NNW 492 (1925)).
27 The only case the court of appeals cited for its

wai ver rule was Sterlingworth Condo. Ass'n V. DNR 205

Ws. 2d 710, 556 NwW2d 791 (C. App. 1996). However, t he

portion of Sterlingwrth the court of appeals cited stands only

for the proposition that by electing to continue with a permt
hearing rather than risking an enforcenent action, the applicant
accepts the burden of proof as to whether what the applicant
seeks is detrinmental to the public interest. 205 Ws. 2d at

726-27. Nothing in Sterlingworth should be read for a rule that

a party is wunable to retain the right to challenge DNR
jurisdiction upon filing of a permt application.
[11
28 Having determned that the DNR had jurisdiction, we
turn to the nerits of this case. Both the ALJ and the court of
appeals majority discussed ABKA s condom nium units as a "l egal
fiction.” In the ALJ's decision, 29 of the 92 findings of fact
13
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addressed the condom nium form of ownership and the rights of
condom nium owners as set forth in the condom nium decl aration.
The ALJ concl uded, however, that the condom nium declaration was
not a violation of 8 30. 133.

129 The <central issue we address is whether the ALJ
correctly concluded that ABKA's attenpt to convey condom nium
property did not violate & 30.133. In addressing this issue, we
nmust interpret and apply <ch. 703, Wsconsin's condom nium
statute, as well as 8 30.133. The interpretation and
application of statutes is a question of law for this court's

i ndependent determ nation. Auman v. School Dist. of Stanley-

Boyd, 2001 W 125, 96, 248 Ws. 2d 548, 635 N.W2d 762.
1830 Qur review of an agency decision is the sane as the

circuit court's. Boynton Cab Co. v. DILHR 96 Ws. 2d 396, 405,

291 N.W2d 850 (1980). W are not bound by an agency's
conclusions of law. UFE Inc. v. LIRC, 201 Ws. 2d 274, 285, 548

N.W2d 57 (1996). To the contrary, "(t]he court shall set aside
or nodify the agency action if it finds that the agency has
erroneously interpreted a provi si on of | aw. "
Ws. Stat. 8 227.57(5). Although we give due weight or great
wei ght deference to agency conclusions of |aw when appropriate,
here the interpretation of 8 30.133 presents a question that is
"clearly one of first impression” and thus warrants no
deference. UFE, 201 Ws. 2d at 285.

131 In resolving the issue before us, we rely on several
statutes in ch. 703, but principally the statute that defines a
condom nium "unit," Ws. Stat. 8 703.02(15). Qur interpretation

14
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of the Wsconsin condom nium statutes is aided by a conparison
to the Uniform Acts, which Wsconsin has not adopted. Appl yi ng
these statutes and 8 30.133 to ABKA' s dockom nium project, we
conclude that the ALJ erred in approving the attenpted
conversion because the project was a conveyance of riparian

rights inviolation of 8 30.133.

132 A"condom niunt is defined as "property subject to a
condom nium decl aration est abl i shed under this chapter.™
Ws. Stat. 8 703.02(4). The declaration is "the instrument by
whi ch a property becones subject to this chapter."8 703. 02(8).

133 The basic types of ownership interests in a
condom nium consist of the "unit" and the "comon elenents.”
The "unit" is:

a part of a condomnium intended for any type of
i ndependent use, including one or nore cubicles of air
at one or nore |levels of space or one or nore roons or
encl osed spaces |ocated on one or nore floors (or
parts thereof) in a building.

8 703.02(15).6 Conmon el enents are "all of a condom ni um except
its units." 8 703.02(2). A conmon elenent is a "limted common
elemrent” if it is "identified in a declaration or on a
condom nium plat as reserved for the exclusive use of one or

nore but less than all of the unit owners."” 8 703.02(10). A

6 "A unit may include 2 or nore noncontiguous areas.”
Ws. Stat. & 703.02(15).

15
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unit, together wth its wundivided interest in the comon
el enents, constitutes real property. Ws. Stat. 8§ 703. 04.

134 ABKA's declaration |anguage as approved by the DNR
defines a unit as a |ock box that includes, as an appurtenance,

riparianrights and the use of a boat slip. The "unit" is:

that separate area of- the condom nium intended for
I ndependent, private use, conprised of a cubicle of
space defined by a "Lock Box" located within the
Har bor House as shown in the Condom ni um Pl at :
The dinmensions of each wunit shall be approximtely
four (4) inches in width, five (5) inches in height,
and six (6) inches in length. Each unit shall include
as an appurtenance, standard riparian rights of owners
of waterfront real estate under Wsconsin Law, and the
use of an assigned boat slip corresponding to the unit
designation as a part of the common elenents of THE
ABBEY HARBCR CONDOM NI UM

135 The declaration lists the common el enents as:

all of THE ABBEY HARBOR CONDOM NIUM real property,

and real property i nterests, I nprovenent s and
appurtenances as described in this Declaration, except
the individual units . . . and shall include . . . the
marina shoreline, sea wall and sidewalk along said
shoreline . . . all docks, boar dwal ks, pi ers and
pilings contained wwthin the marina . . . the Harbor
House, out door SW nmi ng pool , boat | aunchi ng
ranp . . . and any and all other parts or elenents of
the condom nium Property as described in this

Decl arati on .

The section of the declaration describing which elenents are

limted conmon el enents includes the foll ow ng provision:

Boat Slips. Each unit owner, as a limted conmon
el enent appurtenant exclusively to his wunit, shall
have riparian rights to use of the space beside the
pier or piers corresponding to his wunit nunber as
shown i n the Condom nium Pl at, for use as a boat slip.

16
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136 Exam ning the condom nium statutes in |ight of ABKA's
dockom niuns, we begin with the statutory definition of wunit.
As previously noted, the statutory definition of wunit states
that it is a "part of a condom nium intended for any type of
i ndependent wuse, including one or nore cubicles of air at one or
nore |evels of space or one or nore roons or enclosed spaces
| ocated on one or nore floors (or parts thereof) in a building."
8 703.02(15). Qur focus is on the |anguage providing that the
unit nust be "intended for any type of independent use."

137 The requirenent in 8 703.02(15) that the wunit be

"intended for any type of independent use" nust be read with

Ws. Stat. 88 703.05 and 703.09(1). Section 703.05 states:

Ownership of units. A unit owner is entitled to
t he exclusive ownership and possession of his or her
unit.

Section 703.09(1) provides:

(1) A condom niumdecl aration shall contain:

(g) Statenent of the purposes for which the
building and each of the wunits areintended and
restricted as to use.

Readi ng these statutes together, we derive a nunber of rules and
princi pl es.

138 First, the types of uses for which condom niunms may be
created are potentially broad, provided that the condom nium
otherwise conplies with the other statutory requirenents. For
exanpl e, the condom nium form of ownership apparently has been

applied to aircraft hangars as well as grain storage bins

17
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W sconsin Condom nium Law Handbook 88 12.22A and 12.22B, Supp
12-2 (1997).

139 Second, despite the potential breadth of the statute
its application is Ilimted by statutory |anguage that the
condomi nium unit be "intended for . . . independent use." The
reference to "independent use" does not operate only to describe
the exclusive ownership interest in the unit. If that were so,
8§ 703.05 would be unnecessary. Li kewi se, 8§ 703.05 shows that
the legislature used the term "exclusive,"” not "independent," to
refer to an owner’s separate ownership interest. Accordi ngly,
the phrase "independent use" refers to sonething nore than the
concept of excl usive ownership.

40 Third, the purpose for which the units are intended

must be stated in the declaration. That each unit nust have a
stated purpose also reinforces the conclusion that "independent
use" in 8§ 703.02(15) refers to sonething nore than exclusive

ownership of the unit.

141 Any condom nium in Wsconsin nust conply with these
rules and principles. In addition, it is axiomatic that the use
for which units are intended along with their purpose as state in
the declaration nmust conply with other applicable | aw

142 Qur interpretation of the statutory definition of
"unit" and its application to this case is also aided by a
conmparison to the Uniform Condom nium Act and its variant, the
Uni form Common Interest Oamership Act. The Uniform Acts have not

been adopted in Wsconsin.

18
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143 The Uni form Condom ni um Act provides that a "unit" is a
"physical portion of the condom nium designated for separate
owner ship or occupancy.” 7 UL A Part I, 8 1-103(25), p. 217
(Master ed. 1997). Simlarly, the Uniform conmon Interest
Ownership Act defines a "unit" as a "physical portion of the
common interest community designated for separate ownership or
occupancy." 7 U.L.A Part I, 8 1-103 (31), p. 482.

144 More i nportant for our purposes, these definitions of
unit define "condom nium and "commobn interest comrunity"” as
"real estate,"” which under the Uniform Acts is "any |easehold or

other estate or interest in, over, or under |and," and i ncl udes

"parcels wth or wthout upper or |ower boundaries, and spaces
that may be filled wth air or water.™ 7 UL.A Part IIl, § 1-
103(7) and (21), p. 215-16; 7 U L. A Part 1, § 1-103(7) and
(26), pp. 479, 481 (enphasis added). Thus, under the Acts, a
unit may be any physical portion of any interest in, over, or
under |and, including spaces filled with air or water.

45 Wsconsin’s definition of unit nmakes the unit a part
of the condom nium "property,” which is defined in ch. 703 as
"“uni nproved land, land together wth inprovenents on it or
i nprovenents wthout the underlying |and." § 703.02(14). Thus,
in addition to providing a qualitatively different definition of
the type of property that nay becone a wunit, Wsconsins
condom nium statutes are w thout reference to water or interests
init, unlike the Uniform Acts.

146 W sconsin's condom nium statutes were enacted in 1963

and nodel ed after the Feder al Housi ng Authority Mbodel

19
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Condoni nium Statute of 1961. W sconsi n Condom ni umLaw Handbook

at 8 1.4, p. 1-5. This nodel statute was designed primarily for

hi gh-ri se devel opnents. 1d.

147 In 1977, the condom nium statutes were replaced to
provide nmore flexibility in the developnment, creation, and

operation of condom niunms. W sconsin Condom ni um Law Handbook at

8 1.4, p. 1-5; see also ch. 407, Laws of 1977. Nonet hel ess,

the key language in the definition of "unit" remai ned unchanged.

See Ws. Stat. § 703.02(1) (1975).7 The statute has always
required that the unit be intended for "independent use."

148 In short, Wsconsin's definition of unit, particularly
when juxtaposed with the Uniform Acts, reveals no legislative
intent to permt a boat slip to be conveyed as a condon nium
unit. Considering this, and applying the rules and principles
from the condom nium statutes, we determne that four-by-five-
by-six inch lock boxes are not "intended for any type of

i ndependent use" within the neaning of & 703.02(15). Rat her,

7 The definition formerlyread in full:

"Unit" nmeans a part of the property subject to
this chapter intended for any type of independent use,
i ncluding one or nore cubicles of air at one or nore
| evel s of space, or one or nore roons or enclosed
spaces |located on one or nore floors (or parts
thereof) in a building, and with a direct exit to a
public street or highway or to a comobn area or
limted comon area leading to such a street or
hi ghway.

Ws. Stat. 8 703.02(1) (1975).

20



No. 99-2306

they are phantomunits that do not neet wth the statutory
definition.

49 In <contrast to the |lock boxes, ABKA's boat slips
clearly are intended for a type of independent use: docki ng a
boat. However, the slips are not t he units under ABKA's
declaration. They are I|limted comobn elenents. Under ABKA's

declaration, the four-by-five-by-six inch lock boxes are the

units. 8 Al though the | ock boxes may be intended for exclusive
ownership and possession by the unit owner, that does not nean
they are "intended for any type of independent use" wthin the
meani ng of the statute.

150 That the | ock boxes are not intended for any type of
i ndependent use is illustrated by the fact that the declaration
| acks a statenent describing the purpose or wuse of the units
apart fromtheir appurtenant boat slip. The declaration states
that the "units and their appurtenant boat slips in THE ABBEY
HARBOR CONDOM NI UM are designated for either recreational uses
and purposes or conmercial uses and purposes, as set forth in
Section 10 herein.” Section 10 provides: "The Condomni ni um
units and appurtenances in THE ABBEY HARBOR CONDOM NI UM are
intended for and restricted to nmarina, storage, boat slip and
related recreational uses as governed by the terns and

conditions contained herein and the By-Laws of the Association.”

8 A phot ograph of the |ock boxes is attached at the end of
t hi s opi nion.
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51 It is a shamto suggest that these four-by-five-by-six
inch | ock boxes are being conveyed for such independent uses as
stated in the declaration. They exist for the purpose of
conveying the common elenents and appurtenant riparian rights.
A unit cannot serve prinmarily as a conduit for another use.

52 Any assertion that the four-by-five-by-six i nch
cubicles are intended for any type of independent use is belied
by ABKA's marketing materials for the dockom niuns. Mar ket i ng

materials used by ABKA do not feature or even describe the |ock

boxes. Rat her, they refer to "slip ownership” and include a
brochure pronoting "a place on the lake . . . to «call your
own " The brochure promnently features a definition of

"dockom niunt as "individual ownership of the right to use the
wat erway bordered by a pier and catwal ks held in joint dom nion
(as in a marina)."

153 W agree with the ALJ's finding:

Unlike other condomnium units, the [|ock box
itself does not inherently have nuch value. The val ue
of the "dockom niuns,"” as the Abbey has marketed these
uni que condom nium units, is largely due to the other
anenities that are at this location and are part of
t he i ndividual conmon area.

(Ctations omtted.) The court of appeals majority al so agreed.
It concluded that "unlike nobst condom nium units, the | ock-box
itself has no inherent value; rather, the appurtenant rights
attached to the conveyance are the valuable comopbdity." ABKA

Ltd. P'ship v. DNR 2001 W App 223, 143, 247 Ws. 2d 793, 635

N. W2d 168.
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154 As WAL notes, ABKA at one tine platted the boat slips
thensel ves as the "units" for its condom nium project. Thi s
fact al so persuades us that the |ock boxes are not intended for
any type of independent use by the owner.

155 In short, ABKA' s condom nium declaration as approved
by the DNR fails to create valid wunits under 8 703.02(15)
because the wunits defined in ABKA's declaration have no
i ndependent use. Because there are no valid units, there is not

a valid condom ni um conveyance of real property.

156 Wthout a valid condom nium unit, the transfer of
riparian rights that ABKA's declaration purports to acconplish
is in violation of & 30.133,which provides that "no owner of
riparian land that abuts a navigable water nmy convey, by
easenent or by a simlar conveyance, any riparian right in the
| and to another person, except for the right to cross the |and
in order to have access to the navigable water." In anal yzing
why the transfer that ABKA has attenpted violates 8 30.133, sone
addi ti onal background on riparian rights |law is necessary.

157 R parian owners are those who have title to the

ownership of land on the bank of a body of water. El I'i ngsworth

v. Swiggum 195 Ws. 2d 142, 148, 536 Nw2d 112 (C. App.

1995). A riparian owner is accorded certain rights based upon

title to the ownership of shorefront property. Sea View Estates

Beach Club, Inc. v. DNR 223 Ws. 2d 138, 157, 588 N.W2d 667

(1998). These rights are well defined and, though subject to
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regulation, include the right to use the shoreline and have
access to the waters, the right to reasonable use of the waters
for domestic, agricultural and recreational purposes, and the
right to construct a pier or simlar structure in aid of
navigation. See id. A riparian owner is entitled to exclusive
possession to the extent necessary to reach navigable water and
t o have reasonabl e access for bathing and swinmng. |d.

158 One water rights treatise explains, "every state has
accepted at Ileast sonme form of transferring riparian rights
apart from the land that gave rise to the rights. Water and

Water Rights 8 7.04, p. 7-91 (Robert E Beck, ed. 2001).

However, "nmost courts have not accepted the full transferability
of riparian rights." Id. at 7-92. | nstead, "courts have
evolved conplex rules that vary from state to state to define
the extent to which riparian rights mght be transferred and to
protect the interests of those who wll be affected by the
transfer even t hough not direct parties to the transfer.” |d.

159 Wth that background on riparian rights law in mnd,
we turn to 8 30.133 and the proper application of its |anguage
prohibiting the transfer of riparian rights "by easenent or by a
simlar conveyance." W begin by noting that riparian rights

have been characterized to be, in sone senses, |i ke an easenent:

Under common law in nost states, the riparian
rights are an interest in real estate, somewhat |ike
an easenent, that is, the right to use |and. Unl i ke
an easenent, however, riparian rights in mny states
can be severed from the uplands to which they were
originally appurtenant, and can be sold to others.

24



No. 99-2306

@Qrdon H Buck, Dockom nium Docunents, €833 ALI-ABA 261, 264

(1993). The way that the quoted source distinguishes riparian
rights froman easenment goes to the heart of 8 30.133.
160 Section 30.133 was the legislature's response to

Stoesser v. Shore Drive P ship, 172 Ws. 2d 660, 668, 494

N. W2d 204 (1993), in which this court concluded that "Wsconsin
follows the general rule that riparian rights can be conveyed to
non-riparian owners by easenent.” The legislature did not agree
with the court's conclusion. The fiscal analysis in the
drafting file for the act that created 8 30.133 notes that while
the statute would have Ilittle or no fiscal effects, it had
"significant policy inplications.™

61 Wsconsin's appr oach under 8 30.133 has been

identified as unique:

Many people assune that one can convey the
riparian rights apart fromthe land just as readily as
one could convey riparian |and w thout the appurtenant
riparian rights. More and nore states have now
cone to accept that such grants are effective to sone
extent, with the effect varying, depending on whether
the rights sought to be conveyed relate to consunptive
or nonconsunptive uses. Wsconsin, on the other hand,
has now expressly prohibited the conveyance of
riparian rights, effective April 9, 1994, Presumabl y
this nmeans apart fromthe conveyance of riparian | and.

Water and Water Rights at 8 7.04(a)(3), pp. 7-97 7-98

(footnotes omtted)
162 Nonet hel ess, ABKA asserts that 8 30.133 does not apply
because its dockom nium owners own riparian property in common.

Simlarly, the Realtors Association asserts that 8 30.133 has
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nothing to do with the condom nium form of ownership. e
di sagree with both assertions.

163 ABKA's argunent inplicitly recognizes that § 30.133
prohibits the conveyance of riparian rights apart from riparian
property. It relies on the prem se that the purchasers of its
phantom units own riparian property in common in asserting it
has not violated 8§ 30.133. However the purchasers of ABKA's
phantom units do not own riparian property in conmon because

there has been an inconplete condom nium conveyance under the

condomi ni um statutes under § 703.04,°2 it is the "unit, t oget her
with its wundivided interest in the comopn elenments" that
constitutes "real property.” Wthout a valid unit, the unit
"owners" do not hold real property, and the declaration is left
to convey nothing nore than riparian rights unattached to any
real property interest.

164 Wthout a wvalid wunit, that is, a wunit wth an
I ndependent use, what is left is an attenpt to convey riparian
rights not by easenent, but "by a simlar conveyance" in
violation of § 30.133. Under 8§ 30.133, riparian rights must be
conveyed as attached to sonething; here, they are attached to
not hi ng. ABKA is attenpting to convey riparian rights qua
riparian rights. Conveyances of property and property rights

are circunscribed by state statutes and regul ati ons.

9 Wsconsin stat. § 703.04 provides in full:

A unit, together with its undivided interest in
the comon el enents, for all purposes constitutes rea
property.
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165 Her e, contrary to what ABKA and the Realtors

Associ ation asserts, ABKA' s conveyance of riparian rights to

dockom niumowners is in violation of 8§ 30.133.1%  The ALJ nude
an erroneous determnation of Jlaw when it concluded to the
contrary. See 8 227.57(5).

166 Under the Uniform Acts and sonme other states'
statutes, such forns of dockom niuns may be perm ssible. For

exanple, the Onhio condom nium statutes include the follow ng

provi si on:
"Unit," in the case of a water slip, neans a part
of the condom nium property consisting of the |Iand
under a portion of the water in a water slip . . . and

designated as a unit in the declaration .

Ohi 0 Rev. Code Ann. & 5311.01(1)(2) (2002).

67 Such is not the state of the law in Wsconsin. Qur
condom nium statutes, wunlike the Uniform Acts or the Onio
statute, require an independent use. Unli ke other states,
Wsconsin also has 8 30.133, which greatly Iimts the transfer

of riparian rights separate from the shoreland to which the

rights attach. If the law is to change, the |egislature nust
act . It is free to anmend the condom nium statutes or 8 30.133,
t hough as al ways, withinconstitutional limts.

10 1 stati ng that our decision stands for the proposition
t hat "a condomnium is essentially the equivalent of an
easenent,” the dissent paints with far too broad a brush.
D ssent at 9111. W do not determne that a condomnium is
"essentially the equivalent of an easenent.” Qur holding is
much  narrower: an attenpt to transfer riparian rights attached

to invalid condomniumunits is an attenpt to transfer riparian
rights by a conveyance simlar to an easenent, and thus a
violationof & 30.133.
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168 W note that residential condom nium units that
provide for the use of boat slips are readily distinguishable
from ABKA' s |ock boxes. Resi dential condomi nium wunits are
intended for a type of independent use. Their true purpose,
living space for human beings, may readily and accurately be
stated in a condom nium decl arati on. Such units would conply
with the statutory definition of "unit,” would allow for a valid
condom ni um conveyance, and would create comon I nt er est
ownership in riparian property. Therefore, residential units
that provide for the wuse of a boat slip would not contravene
§ 30.133.

|V

169 In sum we determne that the DNR had jurisdiction over
ABKA' s conversion of its marina to a dondom nium form of ownership.
W also determne that the ALJ erred in approving this attenpted
conversion because it was a conveyance of riparian rights in
violation of 8§ 30.133. Accordingly, albeit on different gournds,
we affirmthe court of appeals.

By the Court.-The decision of the court of appeals is
af firnmed.

170 JON P. WLCOX, J. did not participate.
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171 WLLIAMA. BABLITCH, J. (concurring). First, it is
i mportant to note what this case is not about. It is not as one

commentator stated--see Ray Rivard, Wiwo WII|I Guard the uards?,

Lakel and Tinmes (M nocqua, Wsconsin), June 21, 2002, at 11-12--
about whether private docks and piers belong to the state or the
private owner. This case involves the concept of nulti-owners
of one dock or pier, known as dockom niuns, and it does not
touch wupon individual docks and piers as they are generally
known t oday.

972 Also, it is not about allow ng a non-property owner to
Cross private property to access the water, as alleged by the
same concerned conmentator. This case does not touch upon the
right of private property owners to keep whonever they want off
their property.

173 Wat this case is about is the right of joint riparian
owners who are part of a condomnium to place a dockom nium
owned jointly by the owners on the public waters abutting their
property. Most significantly, and why | concur, it is about
whet her condom nium owners have a riparian zone significantly
smaller than could exist under any other form of real property
ownership, and thereby have a right to construct and operate a
dock or docks that no ot her private | andowner woul d be al | owed.

174 1 join the majority opinion, notwthstanding ny belief
that the majority opinion does not go far enough. |  would
prefer the holding of the court of appeals: dockomniunms are a
per se violation of the public trust doctrine. Putting it

another way, | would hold that the conveyance of dockage rights
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pursuant to a condom nium agreenent is a conveyance that 1is
forbi dden under Ws. Stat. 8 30.133(1). | reach this conclusion
for a sinple reason: all owi ng one riparian ower to divide the
owner's riparian zone and separately convey legal interest in
the resulting "lots" wll have significant detrinental effect on
the public waters of this state. This concept was well
expressed in the brief of the Wsconsin Association of Lakes,
Inc., which stated: "No statute has ever expressly authorized a
riparian owner to fractionalize the riparian zone. . . . Unti
this case arose, no court had ever considered whether a riparian
has an inplied right to do so. . . . Subdivision of the riparian
zone i s beyond t he reasonabl e use rights of riparian owers."

75 The dissent mnmsses the mark when it asserts, in
passing, that the only change here was a change in ownership.
That is akin to the old saw. "Besides that Ms. Lincoln, how did
you enjoy the play?” The change in ownership is critical
because the change involves going from one owner with riparian
rights to potentially 407 owners wth riparian rights of
ownership in the dock. That is a fact that the dissent
mnimzes, but tonme it is the nost significant of all.

76 State law as well as |ocal ordi nances mandate m ni mum
lot widths on |akes, varying from 65 feet to 200 feet or nore
This of <course greatly limts the nunber of piers and docks
all owabl e on the shoreline. The concept of allowing a riparian
owner to fractionalize the owner's riparian rights subverts this

policy. Again, as stated by the Wsconsin Association of Lakes,



No. 99-2306. wab

I nc., "excessive fragnmentation of the riparian zone is

detrimental to the public interest."”

w77 It is axiomatic that the public water of this state
belong to the public. The public is entitled to the ful
reasonable wuse and enjoynent of these waters, including the

enjoynent that cones with the natural beauty of the waters. One
can easily imgine the damage to the aesthetic appeal of our
public waters if this concept is allowed. Most lakes in this
state are far smaller than the 5,262 acres of Geneva Lake.
| magi ne the danage to the aesthetic appeal of allowing a single
property owner on a 250-acre |lake the right to condom nium ze
his or her 200 feet of frontage and then provide his or her
riparian rights of dockage to the resul tant numerous owners.
The court avoided the fundanental issue this tine, but it wll
be back.

177 It is a very slippery slope ABKA invites us to

navigate. | would respectfully refuse the invitation.
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179 DI ANE S. SYKES, J. (dissenting). A majority of this
court, like the majority in the court of appeals, has conpletely
invalidated the Abbey Harbor Condom nium Declaration. The

majority in the court of appeals did so by declaring the entire
"dockom nium concept to be a per se violation of the public
trust doctrine. The mmpjority here does so because it considers
the condom nium units to be invalid under the condom nium
statute's definition of "unit" Ws. Stat. 8 703.02(15), so that
they are nothing nore than "shamt conduits for the illegal
conveyance of riparian rights "by easenent or by a simlar
conveyance" in violation of the public trust principles enbodied
in Ws. Stat. 8 30. 133.

180 Al t hough it does not explicitly say so, by
i nval i dati ng t he condom nium decl aration, t he majority
extinguishes the real property rights of the 185 condom nium
owners who purchased "dockom niuns" at the Abbey Harbor Marina.
According to the mjority opinion, those persons--heretofore
condom ni um owners--have paid for, nortgaged, recorded title to,
paid taxes on, insured, and (for the last six years) possessed
and used, precisely nothing, because what they mght otherw se
have reasonably assunmed was real property (because the statutes
say so0) was actually nothing nore than a collection of "phantom
uni ts" unrecognized by the law (because a mpjority of this court
now says so).

181 Incredibly, the mmjority obliterates the property
rights of these condom niumowners in the context of a Chapter

227 judici al review of a DNR permt proceedi ng under
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Ws. Stat. § 30.12—a proceeding which the DNR had no statutory
jurisdiction or authority to convene in the first place (nore
about that later). The majority has therefore not confi ned
itself to merely affirmng or reversing a regulation,
restriction, or condition on a real property owner's use oOr
i nprovenent of his property, which is the usual business of I|and
use reqgulatory agencies like the DNR and which ordinarily
defines the legitimte boundaries of judicial review of an
agency's actions. The nmmjority has instead used this permt
proceeding as a vehicle to invalidate the entire condom nium
declaration itself, and therefore has elimnated each condom ni um
owner's entire real property interest.

182 The majority has adopted an analysis that wll in
| ar ge part be wunrecognizable to the participants in this
proceeding. Certainly the court has the discretion to decide a
case on grounds not advanced by the parties, but it should
generally do so only when the law clearly requires it, which is
hardly the case here. In any event, doing so in this case is
sinply not credible.

183 The DNR never argued that Ws. Stat. 8§ 30.133 outright
prohi bits these condom niunms, nuch |ess provides a basis for its
exercise of permt jurisdiction. The Wsconsin Association of
Lakes referenced Ws. Stat. 8 30.133 only in passing in its

brief in this court, and did not argue it here as grounds for

denial of the permt. The Lake Monona Sailing Cub, in its
amcus curiae brief, invoked the statute with a little nor e
fanfare, but not nuch. The admnistrative l aw judge ("ALJ")
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firmMy rejected any suggestion that Ws. Stat. § 30.133 was
i nplicated at all--either as a basis for the DNR s permt
jurisdiction or substantively. And not a single party in this
mul tiple-party, hotly contested permt proceeding ever argued
that the condom nium units at the Abbey Harbor Mrina did not
neet the definition of "unit" under Ws. Stat. 8§ 703.02(15), or
that the condom nium declaration was otherwise invalid under
Chapter 703.

184 Cearly, the majority disapproves of "dockom ni uns, "
but apparently could not find anything persuasive in the
argunents of those who oppose this particular form of marina
ownership upon which to base its decision. Wat else could
explain the mgjority's excursion into a novel theory asserted by
no one? If anyone thought for a mnute that these condon nium
units were invalid under Ws. Stat. 8§ 703.02 (15), we surely
woul d have heard about it. The DNR and the ALJ both rejected
the idea that Ws. Stat. § 30.133 was at all significant: it
occupies two nunbered paragraphs of the ALJ's opinion, which
ot herwi se contains 92 nunbered paragraphs of factual findings
and 26 nunbered paragraphs of legal conclusions, as well as a
| engt hy anal ysi s.

185 We accepted review in this case on three highly
i nportant issues of state-wi de inpact, roughly paraphrased as
fol | ows: 1) does the filing of a permt application with an
adm nistrative agency while specifically objecting to the
agency's jurisdiction and having obtained the agency's express

agr eenent that the jurisdictional issue IS not wai ved,

3
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neverthel ess waive any objection to the agency's jurisdiction;
2) does the DNR have jurisdiction or authority under Ws. Stat.

§ 30.12 to require the owner of a validly permtted marina to
apply for a new permt when the ownership of the marina changes
to condom nium form and 3) is the condom nium form of ownership
or the condom nium declaration in this case inconsistent with the
public trust doctrine? The mpjority properly answers the first
guestion "no." The majority's resolution of the latter two
I ssues is seriously flawed.

186 The mpjority omts sonme inportant factual and
procedural background, and sidesteps much of the |egal analysis
necessary to a proper resolution of the jurisdictional and
public trust doctrine issues in this case. Abbey Harbor is a
private, not public, marina, although it has always naintained a
public boat | aunch. The marina's 407 boat slips were built
pursuant to properly-issued permts that were not conditioned on
mai ntai ni ng seasonal rentals, not dependent in any way on the
marina's ownership form and not subject to any particular
restrictions as to use or operation of the marina.

187 A mpjority of boaters who rented slips did so year

after year; 85 percent of the slips had been rented for nore
than one year, 42 percent for nore than ten years, 20 percent
for nore than 15 years. In addition to the docks, piers, and

boat |aunch, the marina also includes 20 acres of upland real
estate, a Harbor House, a seawall, a sidewalk, parking lots, a

swi nm ng pool, and 4,193 feet of shoreline on a man-nmade | agoon
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adj oi ning Lake Geneva that was created when the nmarina was first

devel oped.

188 The condom nium conversion involved a change of
ownership only. It did not involve a change in use or any
physi cal changes what soever at the nmarina. There i s no change

in the nunber, size, configuration, or layout of the marina or
its docks, piers, or slips. No new docks, slips, piers, or
structures of any kind were placed on the bed of the harbor as a
result of the condom niumconversion. There is no effect on the
size or type of boat that can be npbored at the nmarina. The
conversion does not alter or inpede navigational channels or
safety in the harbor. It has no adverse environnental inpact on
wildlife, water quality or pollution, flood flow capacity,
fisheries, or the natural scenic beauty of the | ake.

189 The Abbey Harbor Condom nium Declaration defines the
condom nium "units" as the individual |ock-boxes in the Harbor
House, together with the standard riparian rights associated
wi th ownership of waterfront property. It also provides that
condom ni um owners own, as tenants in comon, all of the rea
property and inprovenents at the marina, i ncluding the upland
real estate, the shoreline, the seawall, the Harbor House, the
sidewal k, the parking lots, the sw nmng pool, and the docks and
pi ers, as condom nium "common elenents."” The slips are
denom nated as "limted comon elenents” for purposes of
all ocating the right of exclusive use of individual slips anong

t he condom ni umunit owners.
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190 The ALJ included all of the fore going in his findings
of fact, and we are required to review factual fi ndi ngs
deferentially. See Ws. Stat. 8§ 227.57(6) (review ng court

"shall not substitute its judgnent for that of the agency as to

the weight of the evidence" and does not disturb factual
findings that are supported by "substanti al evi dence in t he
record"). "[ T] he test is whether, taking into account all the

evidence intherecord, 'reasonable mnds could arrive at t he
same concl usi on as the agency.' "Responsi ble Use of Rur al and

Agricultural Land v. Public Service Commn and DNR, 2000 W 129,
120, 239 Ws. 2d 660, 676, 619 N W2d 888; see also Sea Vi ew

Estates Beach Club v. DNR, 223 Ws. 2d 138, 148, 588 N WwW2d 667
(Ct. App. 1998).

191 ABKA vigorously objected to the DNR s insistence that

the condom nium conversion required a new permt, inasnuch as
not hing was changing at the marina besides its ownership. The
parties negotiated the followi ng conprom se: ABKA woul d accede

to the DNRs demand that it apply for a new permt under Ws.
Stat. § 30.12 (the condom nium association would later join as
co-applicant); ABKA's objection to the DNR's jurisdiction to
require a new permt was expressly preserved and would be an
I ssue before the ALJ; ABKA was authorized to imediately begin
selling 292 condom nium units; 125 slips would be held back from
sale and nmintained as seasonal rentals pending the outcone of
the permt proceeding, and if the ALJ required a greater nunber
of set-asides for seasonal rental, ABKA would if necessary buy

back the required nunber of condom niumunits.
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192 At the tinme of the hearing, 185 condom nium units at
Abbey Harbor had been sold. The permt issued by the ALJ and
affirmed by the circuit court authorized only 120 condom nium
units, and required ABKA to set aside 287 slips for seasonal
rental, for terns not exceeding five years, for a "reasonable
fee." The permt also inposed a requirenent that the
availability of rental slips be advertised "in the |ocal
newspaper of greatest circulation at |east twice each spring,"”
and that ABKA maintain a waiting list, and make that waiting |ist
avai l able for inspection by the DNR

193 The threshold jurisdictional issue here is significant.
Rat her than deal with it directly, the majority manipulates it
in order to facilitate the najority's preferred resolution, and

t hen has t he audacity to suggest t hat this di ssent

"m sunderstands the jurisdictional question." Majority op. at
24 n. 5.
194 1 am conpelled, therefore, to quote from this court's

order accepting review insofar as it states the jurisdictional

issue: "Has the legislature given the DNR authority in
Ws. Stat. 8 30.12 to require the owner of a permtted marina to
apply for a new permt solely because of a change in the form of
ownership of the property to condom ni unf" The mgjority has
contorted this very specific jurisdictional question into a
roving inquiry into whether there is generic DNR "jurisdiction to
regulate” or "authority to regulate under the public trust

doctrine” in order to give both the DNR and the mmjority sone
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vaguely plausible jurisdictional cover. Majority op. at 112
15.

195 No matter how it nmaneuvers, however, the majority
cannot escape the obvious: iif there is no statutory permt
requi renment for a marina condom nium conversion that involves no
new placenent of structures or deposits in public trust waters,
then the entire admnistrative proceeding below was wthout
jurisdiction, superfluous, and voi d.

196 It is an accepted principle of admnistrative |aw that
"*an admnistrative agency has only those powers as are
expressly conferred or necessarily inplied from the statutory

provi sions under which it operates . . . . '" Gafft v. DNR

2000 W App 187, 4916, 238 Ws. 2d 750, 756, 618 N.W2d 897
(quoting Brown County v. DH&SS, 103 Ws. 2d 37, 43, 307 Nw2d

247 (1981)); see also Ws. Power & Light v. Public Serv. Commi n,

181 Ws. 2d 385, 392, 511 N.wW2d 291 (1994). Any doubts as to
the existence of an inplied power of an admnistrative agency
must be resolved against the existence of authority. Gafft,
2000 W App 187, T6.

197 Wsconsin Statute & 30.12 contains the legislature's
gr ant of permtting authority to the DNR pertaining to

structures and deposits on the beds of public trust waters:

30.12 Structures and deposits in navigable waters
pr ohi bi t ed; excepti ons; penal ty. (1) GENERAL
PRCHI BI TI ON. Except as provided under subs. (4) and
(4m), wunless a permt has been granted by the
departnment pursuant to statute or the |egislature has
ot herw se aut hori zed structures or deposits in
navi gabl e waters, it is unlawful:
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(a) To deposit any material or place
any structure upon the bed of any navigable
water where no bulkhead |Iine has been
established; or

(b) To deposit any material or place
any structure upon the bed of any navigable
wat er beyond a lawfully established bul khead
l'ine.

(2) PERM TS TO PLACE STRUCTURES OR DEPCSITS IN
NAVI GABLE WATERS; GENERALLY. The departnent, upon
application and after proceeding in accordance with s.
30.02(3) and (4), may grant to any riparian owner a
permt to build or mintain for the owner:s use a
structure otherw se prohibited under sub. (1), if the
structure does not materially obstruct navigation or
reduce the effective flood flow capacity of a stream
and is not detrinental to the public interest.

Ws. Stat. s 30.12. This statute obviously contains no
requirenent that pre-existing, properly-permtted boat slips
must be "re-permtted" wupon a change of ownership. Nor e
specifically, Ws. Stat. & 30.12 does not require that an
al ready-permtted mari na under goi ng conversi on to t he
condom nium form of ownership nust obtain a new permt fromthe
DNR where the conversion is a legal transaction only and
i nvol ves no new placenent of structures or deposits on the |ake
bed what soever.

198 The DNR permt proceeding at issue in this case was
convened and conducted pursuant to Ws. Stat. & 30.12. The
permt at the heart of this case was issued pursuant to Ws.
Stat. s 30.12. Yet the mpjority refuses to engage in any
anal ysis regarding the applicability of Ws. Stat. s 30.12.

99 I nstead, the mpjority ~concludes that the DNR s
authority to require a new permt resides sonewhere in "the
DNR s statutory authority to enforce the public trust doctrine”

9
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and "the reality of the regulation process.” Majority op. at
116. The nmgjority then proceeds to discover the DNR s
permtting power in Ws. Stat.8 30.03(4), together with Ws.
Stat. 8 30.133, which it says "is included in the public trust
doctrine and forms part of the basis for the DNR s jurisdiction
over ABKA's proposed condom nium project.” Mjority op. at 113.
100 As to Ws. Stat. 8§ 30.133, the majority's position is
remar kabl e, since no one else--not even the Wsconsin
Associ ation of Lakes or the Lake Momona Sailing Cub--relied on

that statute as providing a jurisdictional basis for the DNR s

requi r enent that ABKA get a permt for its condom nium
conver si on. | ndeed, Ws. Stat. 8§ 30.133 says nothing at all
about permts. As the mgjority correctly notes later in the

opinion, Ws. Stat. § 30.133 was the legislative response to

this court's decision in Stoesser v. Shore Drive P ship, 172

Ws. 2d 660, 494 N.W2d 204 (1993), and prohibits the transfer
of riparian rights to non-riparians "by easenent or by a simlar
conveyance." Ws. Stat. 8§ 30.133(1); mmjority op. at 13, 60.
What ever influence this statute m ght have on these proceedings,
it cannot seriously be considered to confer upon the DNR any
jurisdiction to require or issue permts when no new structures
or deposits are being placed on the | ake bed.

101 The nmjority refers to the statute's status as being
"included in the public trust doctrine," as if to suggest that
the public trust doctrine itself provides a jurisdictional basis
for the DNR's power to require a permt. Majority op. at 913.

If that were true, then the DNR would have plenary power to

10
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require a permt anytinme it got a whiff of any activity that it
thought mght inplicate the public trust doctrine, whether or
not a permt was statutorily required or authorized. This is a
radical departure from traditional admnistrative agency |aw,
whi ch, as noted above, requires a legislative grant of authority
or power for admnistrative agency action.

102 Neither can Ws. Stat. § 30.03(4) serve as the source
of the DNR s authority to require a new permt. That statute
authorizes the DNR to initiate an enforcenent action to enjoin
"a possible violation of the statutes relating to navigable
waters or a possible infringenent of the public rights relating
to navigable waters." Ws. Stat. § 30.03(4). It says nothing

about permts.

103 Jurisdiction to initiate an enforcement action is not
the sane as jurisdiction to require a property owner to obtain a
permt. If the DNR had grounds to initiate an enforcenent
action under Ws. Stat. 8 30.03(4), it certainly would have done
SoO. Had the DNR taken the mmpjority's position that ABKA' s
condom ni um conver si on constituted a viol ation of
Ws. Stat. 8 30.133, it m ght have initiated an enforcenent
action under Ws. Stat. 8§ 30.03(4) to stopit. Had the DNR
taken the court of appeals' position that ABKA's condom nium

conversion constituted a per se violation of the public's rights

under the public trust doctrine, it mght have initiated an
enforcenent action under Ws. Stat. 8 30.03(4) to stop it. It
did neither. I nstead, the DNR invoked the permt provisions of

Ws. Stat. 8§ 30.12 and demanded that ABKA obtain a new permt,

11
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even though the condom nium conversion involved no new placenent
of structures or deposits on the |ake bed. The DNR had no
authority to do so. W are confined to review ng what the DNR
did, not what it mght have done. The mgjority's jurisdictional
concl usions are anal ytically bankrupt.

104 Having badly botched the jurisdictional 1issue, the
majority then evades the significant public trust doctrine
guestions surrounding both the "dockom nium concept generally

and the ALJ's permt in particular by sinply invalidating the

condoni nium declaration under the condom nium statutes. The
majority concludes that the 1ock-boxes have insufficient
"i ndependent use" to fit the definition of "unit" in

Ws. Stat. § 703.02(15), whi ch defines a condom nium "unit" as
"a part of a condom nium intended for any type of independent

use, including one or nore cubicles of air at one or nore |levels

of space . . . . " Ws. Stat. § 703.02(15)(enphasis added).

1105 The mmjority’s interpretation of the statutory
definition of "unit" i gnores the definition's wuse of the
nodi fier "any," which neans: "in whatever degree; to sone
extent; at all . . . in any manner whatever." Webster's

Encycl opedic Dictionary of the English Language (rev. ed. 1996).

The nmgjority also ignores the only reported case that

specifically construes Chapter 703's definition of "unit,” which
interpreted the term expansively to include vacant condom nium
| and upon which nothing had yet been constructed. Al um num

Indus. v. Canelot Trails Condo. Corp., 194 Ws. 2d 574, 582-83,

535 N.W2d 74 (Ct. App. 1995).

12
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1106 Finally, and perhaps nost glaringly, the majority's
interpretation of "unit" violates t he explicit rule of

construction containedin the condom ni um st at ut es:

SUBSTANTI AL CONFORM TY OF CONDOM NI UM | NSTRUMENTS
AND BYLAWS SUFFI Cl ENT. The provisions of any
condom nium instrunments and bylaws filed wunder this
chapter shall be liberally construed to facilitate the
creation and operation of the condom nium So |l ong as
the condom nium instrunents and bylaws substantially
conform with the requirenents of this chapter, no
variance from the requirenents shall affect the
condom nium status of the property in question nor the
title of any unit owner to his or her unit, votes and
percentage interests in the comobn elenents and in
conmon expenses and conmon sur pl uses.

Ws. Stat. 8 703.30(2) (enphasis added); see also Rock Lake
Estates Unit Omers Ass'n v. Lake MIls, 195 Ws. 2d 348, 359,
536 N.W2d 415 (C. App. 1995)

1107 Despite this | egi sl ative mandat e of I i beral
construction favoring the creation of condom niuns, the majority
neverthel ess concludes that the condom nium declaration "fails

to create valid wunits under 8 703.02(15) because the wunits

defi ned in ABKA' s decl aration have no I ndependent wuse."
Majority op. at {55. True, the |ock-boxes are small, and
therefore could not be put to a significant use. But the

statute explicitly sanctions condom nium units susceptible of
any type of independent wuse, and the declaration nust be
liberally construed so as not to defeat the creation of the
condoni ni um The nmajority, however, concludes that "[b]ecause
there are no valid units, there is not a valid condom nium

conveyance of real property."” Id.

13
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108 Having invalidated the condom nium declaration, there
is really no reason for the mpjority to go any further, but it
does. It concludes that the invalid condom nium conveyance is
tantamount to a conveyance of riparian rights "by easenent or by
a simlar conveyance" contrary to Ws. Stat. 8 30.133. But i f
the condom ni um conveyance is invalid under Chapter 703, how can
It possi bly form t he basi s for a vi ol ation of
Ws. Stat. 8 30.133? Stated differently, how can a legally
i neffective condom nium conveyance be deened to violate
Ws. Stat. 8 30.133?

1109 The mjority has i nval i dat ed t he condom ni um
conveyance and therefore extinguished the property interests of
the condom nium unit owners. There is nothing left. There is
no need to inquire into whether a legally defective condom nium
conveyance nevertheless acconplishes a conveyance of riparian
rights "by easenent or by a simlar conveyance" in violation of

Ws. Stat. 8 30.133, requiring the attention of the DNR and this

court.

1110 The mgjority, of <course, nust reach this issue.
O herwise its jurisdictional house of cards conmes down. Havi ng
grounded the DNRs permt jurisdiction in large part on the
noti on t hat t here i's a pot enti al violation of

Ws. Stat. 8 30.133 pr esent here, the mpjority is bound to
address the issue. In order to apply Ws. Stat. 8 30.133,
however, we nust assunme that a valid condon nium conveyance
occurred. It makes no sense to apply a statute that makes a

certain sort of <conveyance illegal to what the majority says is

14
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an already illegal conveyance; we have to assune an otherw se
| egal conveyance, and then apply the statute.

111 What the majority is really suggesting, then, is that
a condomnium is essentially the equivalent of an easenent.
This i s preposterous.

112 A condom nium constitutes a fee sinple interest in
real estate and by statute has the status of real property "for
all purposes.” Ws. Stat. 8 703.04 (enphasis added)("A wunit,
together with its undivided interest in the comon elenents, for
all purposes constitutes real property."). Under no credible
| egal anal ysis can a condom nium be relegated to the status of a
nmere easenent or |ike conveyance.

113 An  easenment is an encunbrance on the property of
anot her. "An easenent 'is a permanent interest in another's
land, with a right to enjoy it fully and w thout obstruction.'"

Hunter v. MDonald, 78 Ws. 2d 338, 343, 254 N.W2d 282 (1977).

The "cases have repeatedly defined an easenent as'a |iberty,
privilege or advantage in land, wthout profit, and exi sting

distinct from the ownership of the soil."" Figliuzzi .

Carcajou Shooting Club of Lake Koshkonong, 184 Ws. 2d 572, 582,
516 N.W2d 410 (1994); see al so Stoesser, 172 Ws. 2d at 667.

114 Noting that the condom nium owners collectively own
the land and inprovenents at the Abbey Harbor Marina, and that
"[ulnder Wsconsin law it is <clear that a person 'can not
mai ntain an easenent over his own land,'" the ALJ concluded that
the condom nium declaration "is not the conveyance by 'easenent

or simlar conveyance' of riparian rights wthin the neaning of

15
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sec. 30.133, Stats." Al t hough the ALJ denomnated this as a
finding of fact, | read it as a conclusion of |aw.
1115 An  agency's conclusions of law are reviewed by

reference to one of three levels of deference: "great weight,”

"due weight," or "de novo." RURAL v. PSC, 2000 W 129, f21.

“"De novo review is appropriate where there is no evidence that
t he agency used any special knowl edge or expertise, the issue is
clearly one of first inpression, or the agency's position on an
i ssue has been inconsistent.” [d. at Y22. No one has suggested
that the agency |acked expertise or was inconsistent in its
positions, and the issue of what constitutes an easenent or |ike
conveyance can hardly be <characterized as one of first
I npr essi on.

116 Accordingly, at least due weight, or possibly great
wei ght deference is owed to the ALJ's conclusion that there is
no violation of Ws. Stat. & 30.133 here. It is very difficult
to flunk either of these standards of review Due wei ght

deference neans that any reasonable legal interpretation by an

agency will be upheld, unless the court finds a nore reasonable
i nterpretation. ld. at Y24 n.12. That is, the agency's | egal
interpretation will be upheld even if there is a different,

equal |y reasonable interpretation--in other words, a tie goes to
t he agency. Great weight deference neans what it says: the
ALJ's determ nationthat Ws. Stat. 8 30.133 was not viol ated nust
be uphel d. Any suggestion that a condomnium is akin to an

easenent is far fromreasonabl e.

16
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117 Apparently the majority is not bothered one bit by the
gaping holes in and circularity of 1its analysis. Wrse, by
adopting this sua sponte, terribly msqguided approach, the
majority has conpletely failed to address the critically
i nportant administrative and water |aw issues that were actually
presented in this case, and therefore has left them for another
day.l There are a nunber of other "dockom niun marinas around
the state. Their legal status--called into question by the
court of appeals' opinion--remains in substantial doubt. The
majority has not only tranpled on the private property rights of
the individual condom nium owners in this case (not to nention
ABKA' s), it has done significant damage to the law of
condom niuns, admnistrative agency jurisdiction, and the public
trust doctrine. | dissent.

118 | am authorized to state that Justice DAVID T. PROSSER

joins this dissenting opinion.

1 Both the ALJ's resolution of this case and the court of
appeal s' per se invalidation of the "dockom nium concept have
significant inplications for the public trust doctrine in this
state, and also potentially for takings jurisprudence. See
ABKA, Ltd. P'ship v. DNR, Dec. No. 3-SE-95-0080 (DNR 1996);
ABKA, Ltd. P'ship v. DNR 2001 W App 223, 247 Ws. 2d 793, 635
N. W2d 168; see also, RW Docks & Slips v. State, 2001 W 73,
244 Ws. 2d 497, 628 N.wW2d 781, cert. denied, 122 S . C. 617
(2001).
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